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Arising out of Order-in-Original No. AHM-SVTAX-000-JC-039-15-16 Date : 29.03.2016

Issued by JC HQ STC Abad, Service Tax, Ahmedabad ·

S1fcla1a) cnf iTITT=f / Name & Address of the Respondent
M/s. Hazarat Khawaza Garibnawaz Haj Tours, Ahmedabad

z 3r9ha am?r arige al{ ft clffcm \3fmr mmrfr cnr &Cfrc;r PP...iffilftla WPR "ff ~ "flcj)fil %:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

ft zyc, 5Ira re vi hara an4liq =urznf@rar at &Cfrc;r:-
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 ~ tTRf 86 * 3T"cf1fu 311f@ cnr frii:;, * tJIB ~ mr~:-
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a ju ft ft yea, na zyca vi hara a4ta =urn1frsvr ail. 2o, q #za glRuca H1I3vs,
#)erunt TT, 3re4Tar«-380016 .
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad -
380 016.

(ii) or9al1 -nzmf@au at ffta 3rf@ft1, 1994 #l er 86 (1) * 3lWffi &Cfrc;r~ Plll"llcJC'I'\ 1994* ~ 9 (1) * 3lWffi f.1tT\fu, 1pf1f~.tr- 5 Ti "'E!R~ Ti ~ mr wft vi r# rt fGra 3rat #
far6g arfha al n{ al sat #fit 'llv1T uft afe (si a van mfr >ITa -gpfr) GITT" w~ Tf ftffi"
pen i =nzaf@awr qr naql fer a, aei fa ran~a ea a # =uuft zruaRzr #
"ff~~~* x,iq Ti uei aa at is, ans a6l ir 31N wrrm ·7znr uyfnT; 5 Gr zT "i3""fffi
"cfi1=f i %f w:r:r 1000;- tffrn ~ -gpfr 1 Ggi ara #t ir, ans #t ir 3TR wrrm lTll"T~ w:r:r s
GIT4 IT 50 ENI TJ "ITT m w:r:r 5000/- ~~ -gpfi I ugi ara a6 ir, ans at niT 31N wmTT lTll"T
~w:r:r 50 "c1ruT m "i3""fffi ~ % %T w:r:r 10000/- ta ft 3tfte a f? sraa- tf.:f * ~
w:r:r 500/- ~ ~ "ITT<fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed_ under
Rule 9(1) of the Service Tax Rules 1994 and ShaJI. be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made
for grant of stay shall be accompanied by a fee of Rs.500/-.
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(iii) f)fl1 31f#fa,1og4 «4t It so 4 uu-qrrsi ti (2) # aifa arfh var

, l~Wffcfffl, ·1994 cp Im 9 (2~) cf> 3@1@ f.)Q\RIT l!i'Jll \:i'ff.il.-7 1'.j ct\ vrr x-icfjl"fi ~ ~ WIU
a1rgua,, «Bra Un zgcas (314ta) a smr writ (0IA)( Ui a wrrfuyff >lfu wfr) 3ITT ·3rrx
3Tll_!cfii. 'x-IB11fif> / '3"Cf 3ITgcffi 3Tl?TcIT Aas kl JIr yen, 3741ta urznf@ravur a 3lfcrcr;:r c!>'<"I
#er ta g anrr (oIo) ;f,r >lfu 1)--vA'! wfr I

(iii) . The appeal Linder sub section (2A) of the section 86 the Finance Act 1994 shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules 1994 'and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appe~ls)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. .

2. 7.11!.m'~lTlmr ~~~ 3TRffe1 lJT-l . 1975 elf! ~Im Tlx 3~-1 cf> 3Tffl@ ·frfmful ·fcb-c!
31Fu qr 3Ir vi enr mmf@rant a are 6) yR u 5 6.so/- h mt nnau gye fez
an it Reg I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp :Jf Hs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as ame11cled.

3. qr zgc, qr zyc vi vataz sq4la)1 mrnf@rant (arffer) f.1-ip:iJcrC'ff, 1982 TT 1:rfc'ia
!{ct -'Rf licif~c1 •lfl@ cJTT x=rfP:rfkct cp-0 cJ@ f.17.Tl-ll <1fl 3j f) an annffa Ran uura &

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tamr rra, he&tr 3en ya vd para 3414ha mf)an (@haa u 3r41f h aarcl #i
be4hr 5Ile Qr 3f@1f@Ia, r&yy Rt nr 39a h 3ia fart(ism.-2) 3f@1fun 2rg(Qty fr vicar
~<i) fu<-w.r,: of..ot.~oW ;;i) ti\'r fcTTfRr~. ~Q,W clir 'l.lFTT om 3iaua aas a 4fr arqar are , iITTf
ff4r# n& q-fr amraar 31frarf &, 'lfllfR fcri ;,-.ff ~TI-CT Eli 3fffJlc'f ;;r;JTT clir 011.:)- um'r 3fCflaicf ?;lf Tifil
c:tr cJi"{'r;4' :i-.111J =H 3-1\'trcl, a'l' "t>T

hsc4)reue areas viharah3ita f@ au rm" 3 farnf@rs &­
) er 1 £ 3iri eufa vu
(ii) ~.;tcrc: ;;rnr ,F,r 'Ml' ~ ;JJ'Nc, '{ml'
(iii) rlz snur f@mattf@tar 6 c)> Jicf,Jlc'f ~r {cfi;J'f

c:, .:t1r-r1 ari r fr gr rr h naurcr far@)r nt. 2) .3-1RJf.:n.ra:r, 2014 3war qa f@mil
30r4)zr ff0rnrt h para far9lararer 3r5ff r..rct 31tf\'N c1;r Rl"T,_c'I~i,;)ir 1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act. 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duly demanded" shall include:
(i). amount determined under Section ·11 D;
(ii) amount of erroneous Cenval Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c'., Provided further that the provisions of this Section shall not apply to the stay
applicatioil and appeals pending before any appellate authority prior to lhe
commencement of the Finance (No.2) Act, 2014.

4(1) gr «iaaf i, zu arr hi uf 34 If@raur # parer srire 3r2ur re vs
fanfeaat ziin fcfi1I wr pa h 1o%2pa1arr u all szi haa zvz far pt ravs#

10%24w1arruRt sm aa#rt
4(1) In view of above, an appeal against this 01-cler shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or cluty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

F.No.: V2(ST)19/RA/A-II/2016-17

0

o

The Deputy Commissioner, Service Tax, Division-V, Ahmedabad
(hereinafter referred to as 'the appellant'), has filed the present appeal
against the Order-In-Original number AHM-SVTAX-000-JC-039-15-16 dated

29.03.2016 (hereinafter referred to as 'the impugned order') passed by the
Joint Commissioner, Service Tax, Ahmedabad (hereinafter referred to as 'the

adjudicating authority') pertaining to M/s. Hazrat Khawaza Garibnawaz Haj
Tours, 171, Nr. Anjuman High School, Opp. Chhipa Royal Tower, Astodia,
Ahmedabad (herein after referred to as 'the respondents').

2. The facts of the case, in brief, are that the respondents are holding

Service Tax Registration number AAHPT4935GSD001 with the Service Tax

Commissionerate, Ahmedabad under the categories of "Tour Operator
Service, Business Auxiliary Service and Air Travel Agent Service". They had
filed Form VCES-I with the department for the period July 2012 to December
2012 towards Business Auxiliary Service and Tour Operator Service. They
had also filed ST-3 returns for the years 2012-13 (from 2° quarter) and

2013-14. During the course of investigation by the officers of DGCEI, it was

revealed that the respondents were engaged in offering service of package
tour to Hajj pilgrimage and Umrah pilgrimage which included planning,
scheduling, organizing and arranging tours including arrangements for
accommodation, food, sightseeing, tourist guide, insurance, airfare, entry
fees to Saudi Government etc. However, from the audited balance sheets of

the respondents for the years 2009-10 to 2012-13 and ST-3 returns filed
during the year 2013-14, it was found that they were providing services
relating to package tour to Hajj and Umrah pilgrimage but no Service Tax
registration was obtained for Tour Operator Service .at the relevant time. It
was further observed that for the years 2009-10 to 2012-13 (up to June
2012), under the category of package tour, the respondents had neither filed

ST-3 returns nor paid Service Tax. Therefore, a show cause notice, dated

06.08.2014, was issued to them demanding Service Tax amounting to
40,38,412/-. The said show cause notice was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority confirmed the

Service Tax demand of 21,22,169/-, out of total demand of 40,38,412/-,
under Section 73(1) of the Finance Act, 1994 and dropped the remaining

amount of 19,16,244/-.
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3. The impugned order was reviewed by the Principal Commissioner of
Service Tax, Ahmedabad and issued a Review Order No. 16/2016-17 dated
24.06.2016 for filing an appeal under section 84 of the Finance Act, 1994.
The appellant alleged that the adjudicating authority, while passing the
impugned order, has mainly relied upon the Tribunal's order in the case of

Cox & Kings India Ltd. In the said order, as claimed by the appellant, CESTAT

has left open as to whether the out bound service amounts to Export of
Services and immune to levy of Service Tax under the Export of Service
Rules, 2005. The condition for treating the service as export of service was
specified in sub-section (2) of Rule 3 of Export of Service Rules, 2005 which
says that payment for such service is received by the service provider in
convertible foreign exchange. The appellants, requested to set aside the

impugned order to the extent of dropping the amount of 19,16,244/-.

4. Personal hearing in the matter was granted and held on 06.01.2017.
Shri Ashok Kumar Meena, Superintendent, AR-II, Div-V, Service Tax,
Ahmedabad, appeared before me on behalf of the appellant and reiterated

the contents of appeal memo. Shri M. A. Patel, authorized representative and
consultant, appeared before me on behalf of the respondent and presented

written submission.

5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. There had been a long standing
demand by Hajj Committee and private tour operators that Hajj pilgrims
should be exempted from Service Tax at least for the transport part.
Accordingly excepting their demand, The Government has exempted:
"Services by Kumaon Manda/ Vikas Nigam Limited and. the Hajj Committee in

respect of a religious pilgrimage facilitated by the Ministry of External Affairs

of the Government of India, under bilateral arrangement." The Kumaon
Manda! Vikas Nigam and Hajj Committee facilitate religious pilgrimage to

Mansarovar and Hajj/Umrah respectively. As per the exemption only the
services provided by the above two organizations are exempted. What about
the private tour operators who actually provide the service on behalf of the
Hajj Committee? Board had in Circular No. 117/11/2009-ST, dated
30.10.2009 clarified that the amount charged to the pilgrims in India
undertaking Hajj and Umrah pilgrimage, is for services provided by the
Government of Saudi Arabia and the tour takes place outside India. The

so..

contents of the said circular are quoted below;

>

0
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"On a reference received by the Board the matter regarding
leviability of service tax on tour operator service in connection with
Hajj & Umrah Pilgrimage was examined.

The amount charged to the pilgrims in India undertaking Hajj and
Umrah pilgrimage, is for services provided by the Government of
Saudi Arabia and the tour takes place outside India. As per Rule 3
(1) (ii) of the Export of Services Rules, 2005, (Circular No.
111/05/2009 - ST dated 24.02.2009), the service in respect of tour
operator is export if such service is performed outside India. It is
also provided therein that where such taxable service is partly
performed outside India, it shall be treated as performed outside
India. Therefore, it is clarified that service tax is not chargeable on
the services provided in respect of tour undertaken for carrying out
Hajj and Umrah Pilgrimage in Saudi Arabia by Indian pilgrims
considering these as export of service, provided they fulfill the
other conditions of export as provided in Export of Service Rules".

Circular 117/11/2009 dated 30th Oct 2009 was issued to give relief to tour

operators providing services to Hajj Pilgrimage. As per the above text of the
. .

Circular, the said activity will be exempt if it satisfies all the conditions to call
them Export of Services. Now, Rule 3(2)(b) of Export of Service Rules, 2005
i.e. "payment for such service is received by the service provider in
convertible foreign exchange" is not satisfied by tour operators because
Indian tourists will pay to private tour operators in INR. If that is the case
this activity of tour operators will become taxable. As per Rule 3 (1) (ii) of

the Export of Services Rules, 2005, (Circular number 111/05/2009-ST dated
24.02.2009), the service in respect of tour operator is export if such service

is performed outside India. It is also provided therein that where such
taxable service is partly performed outside India, it shall be treated as
performed outside India. Therefore, it is clarified that Service Tax is not

chargeable on the services provided in respect of tour undertaken for
carrying out Hajj and Umrah Pilgrimage in Saudi Arabia by Indian pilgrims

considering these as export of service,· provided they fulfill the other

conditions of export as provided in Export of Service Rules e.g. payment for
such service is to be received by the service provider in convertible foreign
exchange etc. The payment for Hajj pilgrimage is received by private tour
operators in Indian rupees and not in convertible forex. Therefore, the
services availed from private tour operators for the Hajj and Umrah

pilgrimages are liable to Service Tax.

6. In view of my above discussions and findings, the appeal filed by the

Department is allowed and I set aside the impugned order to the extent of

dropping the amount of 19,16,244/- only. I order to recover 19,16,244/­

along with interest and appropriate penalty from the respondents.

l
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7. The appeal filed by the appellants stands disposed off in above terms.

av?
(3wr in)

3gm (3r4tr - II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

at?
s. Durr3O'
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Hazrat Khawaza Garibnawaz Haj Tours,

171, Nr. Anjuman High School,

Opp. Chhipa Royal Tower, Astodia,

Ahmedabad-380 001.

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Joint Commissioner, Service Tax, Ahmedabad.
4) The Dy./Asst. Commissioner, Service Tax, Division-V, Ahmedabad.
5) The Asst. Commissioner (System), Service Tax, Hq, Ahmedabad.

6) Guard File.
7) P. A. File.
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